
After more than two years of dis-
cussion and debate, new United States 
Department of Labor (DOL) regula-
tions governing the mandatory pay-

ment of overtime 
for certain exempt 
white-collar 
employees are set 
to go into effect on 
January 1, 2020.  
These regulations 
require a complete 
transformation in 
the way many com-
panies do business, 
assign duties and 
approach hiring 
and payroll man-

agement, yet many companies in South 
Carolina and across the country are 
struggling to keep pace. 

Regulatory History
The DOL’s Fair Labor Standards Act 

requires that employees earn a mini-
mum wage as well as overtime pay for 
hours worked over 40 in a week, but it 
also provides that employees who per-
form certain job duties may be exempt 
from these requirements. Under the 
previous rules, only workers earning 
$23,660 or less automatically qualify 
for overtime.  Salaried workers who 
fall above that limit were eligible for 
overtime pay provided they do not fall 
under the so-called “EAP exemption,” 
which applies to workers classified as 
executives, administrators or profes-
sionals.

Dating back to the Obama adminis-
tration, the DOL proposed new regu-
lations that would raise the minimum 
salary threshold under which employ-
ees must be given paid overtime regard-
less of whether an employee is classi-
fied as managerial or professional. The 
administration argued that this was 
designed to be more fair to employees 
since this would be the first time the 
salary level had been raised since 1975, 
when the threshold of $23,660 salary 
covered 61 percent of workers.  It also 
announced a new duties test to pre-
vent the misclassification of workers as 
managers to help companies avoid the 
payment of overtime. The DOL esti-
mated that this proposed rule would 
extend overtime protections to approx-
imately 4.2 million workers, including 
an estimated 156,000 workers in South 
Carolina, who were not eligible at that 
time under federal law. 

Ultimately, the proposed regula-
tions were postponed, providing more 

time for companies to weigh in on the 
impact and to prepare for any pro-
posed changes.

What’s changing?
Under the new regulation, salaried 

exempt, administrative and profession-
al employees (EAPs) must be paid at 
least $684 per week on a salary basis (an 
increase from the current minimum of 
$455 per week) to exempt them from 
mandatory overtime payment. This is 
the equivalent of $35,568 per year. Up to 
10% of this minimum may come from 
non-discretionary bonuses, incentive 
payments, and commissions (collective-
ly, “incentive pay”), so long as these pay-
ments are received on at least an annual 
basis. 

If an employee does not earn enough 
incentive pay to meet the minimum by 
the end of the year, the employer has two 
options: pay the difference with a “catch-
up” payment within one pay period after 
the end of the 52-week year or retroac-
tively remove the exemption and pay 
the employee for any overtime worked 
during that same year.

The new regulations also establish a 
duties test to determine employee exempt 
or nonexempt classification, with limited 
exceptions.  In addition to salary require-
ments, to claim the EAP exemption that 

applies to workers classified as executives, 
administrators or professionals, the fol-
lowing tests must also be met:

Executive exemption: 
The employee’s primary duty must be 

managing the enterprise, or managing a 
customarily recognized department or 
subdivision of the enterprise

The employee must customarily and 
regularly direct the work of at least two or 
more other full-time employees or their 
equivalent

The employee must have the authori-
ty to hire or fire other employees, or the 

employee’s suggestions and recommen-
dations as to the hiring, firing, advance-
ment, promotion or any other change of 
status of other employees must be given 
particular weight

Administrative exemption:
The employee’s primary duty must be 

the performance of office or non-manual 
work directly related to the management 
or general business operations of the 
employer or the employer’s customers

The employee’s primary duty includes 
the exercise of discretion and indepen-
dent judgment with respect to matters of 
significance

Learned Professional exemption:
The employee’s primary duty must 

be the performance of work requiring 
advanced knowledge, defined as work 
which is predominantly intellectual 
in character and which includes work 
requiring the consistent exercise of dis-
cretion and judgment

The advanced knowledge must be in 
a field of science or learning

The advanced knowledge must be 
customarily acquired by a prolonged 
course of specialized intellectual 
instruction

There are also exemptions available 
for those who perform creative, com-
puter or outside sales work with similar 
duties tests in place.  Those interested in 
learning more about these duties tests 
can go to www.dol.gov and find fact 
sheet 17A.

The new regulations also offer an 
overtime exemption for those who are 
highly compensated, but do not per-
form work that meets the requirements 
of the duties test. Although not com-
mon, this “highly compensated employ-

ees” exemption now applies to those 
who those who earn at least $107,432 
per year. Of that amount, at least $684 
per week must be paid on a salary or 
fee basis, with no reduction for future 
incentive pay. The remainder of their 
income, however — nearly 67% if they 
make $107,432 — may come from 
incentive pay. If the employee does not 
earn enough in incentive pay to meet 
the minimum by the end of the year, 
the employer has the same two options 
as with EAP employees. They can make 
a catch-up payment (in this case with-
in one month) or retroactively remove 
the exemption and pay the employee for 
any overtime worked during the previ-
ous year. 

The new rule is expected to make an 
additional 1.3 million U.S. workers eli-
gible for overtime pay, while prompting 
employers to reclassify and raise pay for 
many others above the new threshold.

California, New York and soon Wash-
ington have laws in place that make the 
minimum salary for exempt employees 
higher than the new federal thresholds. 
Since employers must follow the law 
that is most beneficial to employees, the 
new federal minimums would not affect 
employers in these states.

Next steps
Employers will need to evaluate 

anyone who they currently classify as 
exempt from overtime and pay less than 
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$684 per week or $35,568 per year. Once 
these employees are identified, employ-
ers will need to choose between giving 
them a raise to meet the new minimum 
to maintain the exemption or reclassi-
fying them as a non-exempt and paying 
overtime.

It is also important to incorporate 
the duties tests outlined above into this 
assessment to ensure proper classifica-
tion. 

Reclassification and communication
Given the long lead up to the regu-

lations, many employers have already 
begun the reclassification of workers 
through a careful compensation and 
duties analysis for all employees with 
current base salary plus total incentive 
pay below the new threshold.  Perhaps 
the simplest group to classify is those 
who have some managerial duties, reg-
ularly work more than 40 hours per 
week and earn a salary within a few 
thousand dollars of the threshold.  In 
these cases, it makes sense to simply 
increase their salary to meet or exceed 
the threshold to avoid costly over-
time payments. Other options include 
classifying workers as either salaried 
non-exempt or hourly non-exempt and 
paying them overtime whenever they 
work over 40 hours. 

As with any change in payroll or 
employment status, many of these 
employers have also communicated the 
changes to employees or have messages 
ready to go.  Communications on this 
issue should include after-hours and 
off-the-clock work and phone/email 
use policy changes, edits to the employ-
ee handbook, enforcing required 
breaks, establishing a standard work-
week and training employees on new 
time and attendance tracking systems.

Possible unintended consequences
The burden of these new regulations 

on employers in terms of additional 
costs, administrative hassles and imple-
menting new systems is easy to grasp.  
However, these changes could also 
bring about some unintended negative 
consequences, even among those it was 
intended to help.  Ironically, reclas-
sification will inevitably result in the 
perceived demotion of workers who 
currently view themselves as manag-
ers, causing morale issues. Manageri-
al workers could end up shouldering 
a large portion of the burden, being 
called upon to take on even more work 
in light of having fewer resources.  Cus-
tomer response times may also suffer, 
as after-hours work will be significantly 
reduced.  Most significantly, the cost of 
these changes may lead to reduced prof-
itability, resulting in lower pay raises 
and bonuses for the general employee 
population.

Not surprisingly, many companies 
will likely choose to hire more employ-
ees rather than pay current employ-

ees overtime.  If there is enough need 
for overtime, this is a very prudent 
approach.  However, this strategy could 
create major problems for companies 
who currently have 40-49 employees, 
since companies of 50 or more face the 
Affordable Care Act creditable (min-
imum essential) coverage employer 
mandate and Family and Medical Leave 
Act requirements, along with other pro-
grams that apply only to larger employ-
ers.  This small increase in staff can 
expose the company to a whole host 
of complications and additional costs.  
It’s crucial for employers to be aware 
of these requirements and continuous-
ly monitor their needs in light of this 
potential danger.

Given the evolving HR and regula-
tory landscape, smart employers will 
continuously revise and clarify these 
policies and assess their classification 
requirements as they move into imple-
mentation. They must also apply thor-
ough economic analysis and duties 
tests to each of their future hiring and 
promotion decisions, while monitor-
ing current workers to ensure compli-
ance and the best classification for each 
worker based on current needs.  They 
will also plan for future salary threshold 
increases by identifying the next group 
of impacted employees. Of course, as 
with any major organizational change, 
constantly reinforcing desired actions 
through frequent communication, 
reminders and training is essential to 
long-term success. 

It’s important to note that the Depart-
ment of Labor intends to propose 
updates to the salary threshold regular-
ly to ensure that these levels continue to 
provide useful tests for exemption, so 
the mark is likely to continue moving 
over time.

Help is available
There are several excellent resources 

to help employer navigate best practic-
es, as well as initial and continued com-
pliance. The Society of Human Resource 
Management offers a compliance guide. 
The Labor Department also has pub-
lished guidance for employers on their 
website. Professional employer organi-
zations such as Quality Business Solu-
tions, are also a very helpful resource 
and expert in helping employers nav-
igate these complex issues.  For more 
information on this type of help, please 
visit www.napeo.org.

While these resources are valuable to 
ensure compliance, it may also be wise 
to bring in a consultant to help you do 
the ongoing work and analysis neces-
sary to successfully deal with the impli-
cations of this rule. While there is still 
much to be done, arming yourself with 
the right information can make things 
much easier for your organization.

David Evette is the president and CEO of Travel-
ers Rest-based Quality Business Solutions.
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